Constitutional Position of the President & Relation with the Council of Ministers

PRESIDENT–COUNCIL RELATIONSHIP: WORKING RULES & CONVENTIONS

The relationship is a mix of textual rules and constitutional conventions—unwritten norms developed to keep the machine running smoothly. Key elements include:
· Appointment of PM: The President appoints the leader who is most likely to command Lok Sabha confidence. In a clear majority House, convention dictates inviting the recognized leader of the majority party/alliance. In a hung House, limited discretion operates in identifying the likely leader, usually verified via letters of support.
· Appointment and dismissal of Ministers: Ministers hold office at the pleasure of the President, but pleasure means the PM’s advice. Dismissal without PM advice would violate the scheme.
· Summoning/Dissolution: The President acts on advice. In certain grey situations (e.g., no viable government), the President may wait to see if an alternative emerges before dissolving.
· Assent to Bills: Return once for reconsideration is a structured nudge. After repassage, assent is mandatory.
· Ordinances: The President scrutinizes whether circumstances justify immediate action; ordinance advice is also subject to later parliamentary control.
· Pardons: The President ensures that the Home Ministry’s file reflects due application of mind; constitutional standards such as fairness, absence of arbitrariness, and relevant considerations govern.
· Emergency Proclamations: Typically on cabinet advice authenticated by the PM; parliamentary approval within constitutional time limits is mandatory.
Thus, the President is not a rival power centre but a constitutional sentinel ensuring due process, consultation, and continuity while faithfully giving effect to cabinet policy.

 DOCTRINE OF AID & ADVICE (ARTICLE 74): EVOLUTION & SCOPE

Text & Evolution: Article 74(1) originally stated that there shall be a Council of Ministers “to aid and advise the President”, without explicit bindingness. The 42nd Amendment (1976) clarified that the President “shall act in accordance with such advice”. The 44th Amendment (1978) preserved bindingness but permitted the President to require the Council to reconsider advice once. After reconsideration, the President must act as advised.
Scope: The advice covers all executive action unless the Constitution itself contemplates a personal satisfaction or a specific procedure. Even in such pockets, courts have increasingly read the “satisfaction of the President” as the satisfaction of the Council. The doctrine ensures democratic accountability of executive decisions to the Lok Sabha through the CoM, not to the President.

 CASE LAW & JUDICIAL INTERPRETATION
9.1 SHAMSHER SINGH V. STATE OF PUNJAB (1974)

This landmark decision clarified that the “satisfaction of the President” is ordinarily the satisfaction of the Council of Ministers. The President and Governors are constitutional or formal heads; all their functions must be performed on the aid and advice of their respective Councils except where the Constitution expressly provides otherwise. The Court emphasized the parliamentary nature of India’s executive and the centrality of cabinet responsibility to the legislature.

9.2 U.N.R. RAO V. INDIRA GANDHI (1971)

The Supreme Court recognized that the Council of Ministers continues even after the dissolution of the Lok Sabha and until a new House is constituted, thereby ensuring continuity of executive power. The President is not expected to act personally in this interregnum; cabinet government persists.

9.3 S.R. BOMMAI V. UNION OF INDIA (1994)

The Court reshaped the law on Article 356, holding that the satisfaction leading to President’s Rule is justiciable. Federalism is a basic feature; the misuse of Article 356 is subject to judicial control, and floor tests are the appropriate method to ascertain legislative support. Although the case concerned Governors and States, the principles curb presidential/executive discretion and re-affirm cabinet accountability within constitutional limits.


